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THE PEOPLE v. FLAGG. 



But it is submitted that there was nothing 
in either of these cases which warrants 
the use of such language, inasmuch as 
the question had been submitted to the 
popular vote in both cases. 

The language of Chief Judge Church, 
in reference to legislative omnipotence, 
does not fully accord with that of Judge 
Brown, in Rodman v. Munson, 13 Barb. 
63. This opinion was fully sanctioned 
by the decision of the same case in the 
Court of Appeals. 

But the strongest ground in support 
of the position, that the legislature of 
the state of New York had no power to 
pass these mandatory acts, is found in 
sect. 12 of art. 7 of the Constitution, 
which provides that, excepting a certain 
class of debts to which it is conceded 
this does not belong, "No debt shall 
be hereafter contracted by or in behalf 
of the state unless such debt shall be 
authorized by a law to be submitted to 
a vote of the people." 

Now it is submitted that if the issue 
of those bonds create any debt whatever, 
it is a state debt, according to the doc- 
trine of Judge Church's opinion. The 
creation of the debt is the act of the 
legislature, and not of the corporation. 
The doctrine, facit per alium facit per 
se, applies. It is in all respects the act 
of the state, and in no respect the act 
of the corporation. Not so in the case 
of mere enabling acts of the state. In 
the latter case, a vital power is recog- 



nised in the corporation, which is set in 
motion by the legislature ; and it is 
confidently asserted that this kind of 
mandatory legislation upon corporations 
is without precedent in this country or 
in England. 

That the issue of these town bonds 
providing for the payment of certain 
sums at future dates with interest does 
create a debt, is settled in the cases of 
The People v. Newell, 7 N. Y. 1, and 
Rodman v. Munson, 13 Barb. 188. Those 
cases arose under the Canal Certificate 
Act of July 10th 1851, where an attempt 
was made to borrow money to enlarge 
the Erie Canal without creating a debt 
binding on the state. The fact that in 
the case of the town bonds the money 
to pay them, principal and interest, is 
to be collected from certain localities, 
and not from the whole state, makes no 
difference in the character of the debt, 
according to the case of Thomas v. 
Leland, 24 Wend. 65, where it was held 
that the legislature had full power to 
localize taxation. 

It is still insisted by parties opposed 
to this power of mandatory legislation, 
that inasmuch as Judge Church has 
not alluded in his opinion to any of the 
authorities above referred to, and as 
the question came before the court upon a 
non-enumerated motion, a different con- 
clusion might be arrived at by the court 
on further argument. T. B. 



Supreme Court of Iowa. 
JOHN M. STUART, ASSIGNEE, <fec, v. HINES et At. 

No valid lien upon property of a bankrupt can be acquired by proceedings in a 
state court after the filing of the petition in bankruptcy. 

Nor is an assignee in bankruptcy bound to go into a state court to defend a suit 
commenced against the bankrupt after the filing of the petition. Such an action 
is as to him a nullity. 

In a proceeding against a debtor as an involuntary bankrupt, the order under 
section 40 of the Bankrupt Act, requiring the debtor to show cause why the prayer 
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of the petition, that he be declared bankrupt should not be granted, may be served 
personally outside the territory of the jurisdiction of the court making it. 

That order need not be served by a marshal or officer of the court, but may be 
served by any one authorized by the solicitor for the petitioner. 

The rule is the same where one or more of several partners institute proceedings 
in bankruptcy voluntarily, in which certain members of the partnership refuse to 
join ; the parties so refusing are proceeded against as involuntary bankrupts, and 
service of the order to show cause why they should not be declared bankrupt may be 
made on them, outside the territorial jurisdiction of the court, and by a person 
other than the executive officer of the court. 

Accordingly, where such an order, made in the District Court of the United 
States for the Southern District of New York, in a case where the application was 
by certain members of a partnership against certain other members refusing to 
join in the application, was served personally on the debtor in New Jersey, by a 
person other than the executive officer of the court, but authorized by the solicitors 
for petitioner, held, such service was correct as to place and mode. 

On the 28th day of September 1870, the plaintiff filed in the 
Muscatine District Court his petition, claiming that, as assignee 
of the estate and effects of Thomas M. Isett, a bankrupt, he was 
the absolute owner, for the uses and purposes set forth in " An 
Act to establish a uniform system of bankruptcy throughout the 
United States," of certain real estate in the petition particularly 
described, and that the defendants George R. Hines and David 
W. Eames, and Jacob Butler as their trustee, made some claims 
to said premises adverse to the estate and title of the plaintiff. 
Plaintiff prayed that his title and estate in and to said premises 
be established and quieted ; and that the defendants be barred 
and estopped from claiming or asserting any right or title therein. 

The defendants, Hines and Eames, and Jacob Butler, filed their 
answer, denying that plaintiff was the owner of the premises de- 
scribed, and averring that Jacob Butler, as trustee, was the owner 
thereof in fee. For further answer, they alleged that all the pro- 
ceedings in bankruptcy against Isett were without jurisdiction and 
void, and that the assignment to plaintiff was void. Subsequently 
the defendants filed a further answer, alleging, " That the said 
defendant, Jacob Butler, as trustee for defendants Hines and 
Eames, purchased said premises at sheriff's sale, made under an 
execution issued from the office of the clerk of this court upon 
a judgment regularly obtained at the June Term of this court, in 
the year 1869, as will more fully appear from an inspection of the 
records and papers of the case, entitled ' Hines & Eames v. Isett, 
Kerr & Co.,' in which a writ of attachment was issued against the 
defendants Thomas M. Isett, John Kerr, and Watson B. Farr, 
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and the said premises were, on the 13th day of February 1869, 
attached as the property of defendants. That this court, before any 
other legal proceedings were had, obtained full and exclusive juris- 
diction of the parties and the subject-matter of the action. That 
neither the said defendants nor the said John M. Stuart appeared 
or made defence in said action ; and defendants aver that said 
defendants Isett, Kerr & Co., and the said plaintiff in this action 
are estopped from asserting any claim or title to said premises, so 
long as said judgment remains unreversed, and is not cancelled 
or set aside." 

The cause was tried by the court, and judgment was rendered 
for the plaintiff. 

The defendants appealed. 

Cloud $ Broomhall, for appellants. 

Charles A. Peabody (of New York) and Richman £ Car shad- 
den, for appellee. 

The opinion of the court was delivered by 

Day, C. J. — On and prior to August 13th 1868, Thomas M. 
Isett, John Kerr, and Watson B. Farr were copartners, under 
the name of Isett, Kerr & Co., doing business as bankers and 
brokers, at the city of New York, in the Southern Federal Dis- 
trict of New York. On the 31st day of December 1868, Kerr 
and Farr filed their petition in bankruptcy in the United States 
District Court of that district, asking that they and their co- 
partner, Isett, be declared bankrupts ; alleging that Isett refused 
to join the petition with them. On the 27th of March 1869, 
Isett, Kerr, and Farr were adjudged bankrupts. On the 25th 
of October 1869, the plaintiff, John M. Stuart, was regularly 
chosen to be assignee of the estate and effects of the said bank- 
rupts. On the 28th day of October 1869, the proper register 
in bankruptcy executed a deed of assignment, conveying to said 
John M. Stuart all the estate, real and personal, of which the 
said Thomas M. Isett was seised, or in which he was interested, on 
the 31st day of December 1868. This deed was filed for record 
in Muscatine county, Iowa, on the 9th day of November 1869. 
Thomas M. Isett owned the real estate in controversy, situated in 
Muscatine county, Iowa. Hines and Eames caused an attach- 
ment to be levied on said property on the 13th day of February 
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1869. They obtained judgment on the 14th day of June 1869. 
The property was purchased by Jacob Butler, as trustee of Hines 
and Eames, on the 25th June 1870. 

Appellants discuss the points made in their assignment of errors 
under two general heads. 

1st. Did the judgment of the state court estop the plaintiff 
from proceeding in this suit ? 

2d. Had the bankruptcy court jurisdiction over either the 
person or property of Thomas M. Isett ? 

We will pursue the same order in our consideration of the case. 

I. As to the effect of the judgments against Isett, Kerr $• Co., 
in the Muscatine District and Circuit Courts. 

Appellants claim that by these proceedings valid and subsisting 
liens have been created in favor of the defendants. In support 
of their position they cite numerous authorities, all of which we 
have examined with a care commensurate with the importance of 
the questions involved in this appeal. 

None of them, in our opinion, support the position they are 
cited to sustain. 

[The learned judge here carefully reviews the following author- 
ities cited by appellants : In re ITouseberger, 2 Bank. Reg. 37 ; 
In re Hugh Campbell, 7 Am. Law Reg. N. S. 100 ; Ex parte 
William Burns, Id. 105 ; In re W. W. Kerr, 2 Bank. Reg. 124 ; 
In re Francis Scknepf, 7 Am. Law Reg. 204 ; In re Clarke and 
Binninger, 3 Bank. Reg. 123 ; Clarke v. Binninger, 9 Am. Law 
Reg. 304; The United States v. The Judges of the Superior 
Court, Id. 297 ; Sampson v. Benton, 4 Bank. Reg. 1 ; In re 
George S. Davis, 2 Id. 125 ; Bowman v. Harding, 4 Id. 5 ; Bates 
v. Tappan, 3 Id. 159 ; Armstrong, Assignee, v. Mickey Bros., 2 
Id. 150 ; Sedgwick v. Minick, 1 Id. 204 ; Haivkins's Appeal, 8 
Am. Law Reg. 205; Ex parte Donaldson, 7 Id. 213; In re Wal- 
lace, 2 Bank. Reg. 52, and concludes as follows : — ] 

Thus we have reviewed all the authorities cited by appellants. 
Not one of them is a case where an attempt was made in a state 
court to acquire a lien against the property of the bankrupt after 
the filing of the petition in bankruptcy. Not one of them even 
by implication or analogy sustains the validity of such a lien. 
Indeed the last case (In re Wallace, 2 Bank. Reg. 52) is a very 
strong one against the position of appellants ; for if an attach- 
ment levied within four months prior to the filing of the petition 
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in bankruptcy, will in another court be held void, and execution 
for the enforcement of the judgment be stayed by injunction, 
what becomes of an attachment levied many months after the 
petition in bankruptcy is filed ? 

In the case at bar the petition for an adjudication in bankruptcy 
was filed on the 31st day of December 1868. The filing of this 
petition constituted the commencement of the bankruptcy pro- 
ceeding. " The filing of a petition for adjudication in bankruptcy, 
either by a debtor in his own behalf, or by any creditor against a 
debtor, upon which an order may be issued by the court, or by a 
register, in the manner provided in section four, shall be deemed 
and taken to be the commencement of proceedings in bankruptcy 
under this act:" Bankruptcy Act, § 38. 

" Where an adjudication of bankruptcy is made following the 
filing of a petition, then it is judicially established that the pro- 
ceedings in the case commenced when the petition was filed :" 
In re Patterson, Bank. Reg. Sup. 27. 

Section 14 of the Bankrupt Act provides : " That as soon as 
said assignee is appointed and qualified, the judge, or where there 
is no opposing interest, the register shall by an instrument under 
his hand, assign and convey to the assignee all the estate real 
and personal of the bankrupt with all his deeds, books and papers 
relating thereto, and such assignment shall relate back to the 
commencement of said proceedings in bankruptcy, and thereupon, 
by operation of law, the title to all such property and estate, 
both real and personal, shall vest in said assignee, although the 
same is then attached on mesne process as the property of the 
debtor, and shall dissolve any such attachment made within four 
months next preceding the commencement of said proceedings. 
The date of the filing of the petition in bankruptcy becomes the 
date from which the assignee takes all the property of the bank- 
rupt which was his property at that date:" In re Patterson, 
supra. 

" The commencement of proceedings in bankruptcy operates as 
a supersedeas of all process in the hands of the officer of any 
other court, and as an injunction against all other proceedings 
than such as may afterwards be had under the authority of the 
court of bankruptcy, until such case is closed. Thus the levy of 
an execution, or the filing of a bill to foreclose a mortgage, or 
the filing of a libel in rem, or the issuing of a distress- warrant, 
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or the filing of a mechanics' lien claim where the lien only exists 
from the time of such filing, or the issuing of a writ of replevin, 
for the purpose of affecting the estate, are null and void, when 
such proceedings are instituted after that time. Claims against 
the bankrupt's property can only be enforced in the court of 
bankruptcy during the pendency of the proceedings, and this 
principle extends not only to liens, but to all controversies con- 
cerning even the title to property which was in his possession at 
the time of filing the petition :" Bump's Law and Practice of 
Bankruptcy, citing Pennington v. Sale and Phelan, 1 Bank. Reg. 
157; In re Kerosene Oil Co., 2 Id. 164; s. c. 3 Id. 31; In re 
People's Mail Steamship Co., 2 Id. 170 ; In re Charles H. Wynne, 
4 Id. 5 ; In re Day, 3 Id. 81 ; In re Vogel, 2 Id. 138 ; s. c. 3 
Id. 49, which fully sustain the doctrine of the text. 

The conveyance to the assignee was made on the 28th day of 
October 1869, and related back to the 31st day of December 
1868, and vested in the assignee all the property of the bankrupt 
owned by him at that date. The attachments under which the 
defendants claim were all levied after the petition in bankruptcy 
was filed. The authorities cited clearly settle the doctrine that 
after the filing of a petition in bankruptcy no valid lien upon the 
property at that time owned by the bankrupt can be acquired by 
proceedings in a state court, and are conclusive in favor of the 
assignee against these defendants. And if this were not so, the 
requirements of the Bankrupt Act might easily be ignored, and 
its provisions nullified. It can have force and efficiency, and can 
accomplish its purposes, by no other construction. 

There is another view of this case which is equally conclusive 
against the title of these defendants. 

The sale of the land upon execution to Jacob Butler under the 
Hines and Eames judgment occurred on the 25th of June 1870. 
On the 9th of November 1869, the deed of conveyance to the 
assignee was recorded in Muscatine county, and by the provisions 
of the Bankrupt Act, section 14, related back to the 31st day 
of December 1868, the date of filing the petition in bankruptcy. 
It was apparent of record then, at the time of the sale upon 
execution, that the judgment-debtor had no title to or interest in 
the property sold. Hence, under the doctrine of Norton et al. v. 
Williams, 9 Iowa 528, the purchaser at sheriff's sale acquired no 
title. See also Bell v. Evans et al., 10 Iowa 353. 
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Appellants claim that the allegation that they are the owners 
of the premises in dispute by virtue of the proceedings in the 
state courts, makes a counter-claim of title, which, not being 
denied by plaintiff, must be taken as admitted. This position is 
not tenable. The allegation of title is made merely as a defence 
to plaintiff's claim. No affirmative relief is sought against the 
plaintiff. A counter-claim is a cause of action in favor of the 
defendants or some of them, against the plaintiffs or some of 
them : Revision, § 2889. 

It is further claimed that it was the duty of the assignee to 
appear and defend in the state courts in place of the bankrupt, 
and that, having failed to do so, he is estopped from asserting 
any claim to the property. This position is equally unsound. 
The Bankrupt Act authorizes the assignee to prosecute and 
defend for the bankrupt causes pending at the time of filing the 
petition in bankruptcy : Sect. 16. 

We find no provision of the Bankrupt Law, nor any adjudged 
case, which requires the assignee to go into a state court to defend 
an action commenced against the bankrupt subsequently to the date 
of filing the petition in bankruptcy. Such a determination would 
be in direct conflict with the whole current of the authorities, 
which hold that all proceedings instituted against the bankrupt 
after the filing of the petition, in any other court than the court 
of bankruptcy, are invalid. Besides, the judgments in all the 
cases which have been prosecuted to judgment were rendered 
before the assignee was appointed. 

We conclude that the first position assumed by appellants can- 
not be maintained. 

II. As to the. jurisdiction of the bankruptcy court over the per- 
son and property of Thomas M. Isett. — This question may be 
briefly considered. Appellee claims that the deed of assignment 
is, in this case, conclusive that such jurisdiction existed. In the 
view which we take of the case, we need not determine as to the 
soundness of this claim. 

The petition in bankruptcy was addressed to the Hon. Samuel 
Blatchford, judge of the District Court of the United States for 
the Southern District of New York. The order upon Thomas M. 
Isett to show cause why the prayer of the petition should not be 
granted was served in Jersey City, state of New Jersey, by Fisher 
A. Baker, one of the solicitors of Farr and Kerr, the petitioners. 



STUART v. HOSKINS. 93 

Appellants claim : 1st. That personal service cannot be made 
out of the district in which the petition is filed. 2d. That ser- 
vice must be made by the United States marshal, or by a messen- 
ger, as provided by statute. 

1. The first position is not sound. Section 36 of the Bank- 
rupt Act provides that a partnership may be declared bankrupt 
upon the petition of any one of its members. Rule 18, promul- 
gated by the Supreme Court of the United States, Bump's Bank- 
ruptcy 487, provides that notice shall be given to any partner 
refusing to join in the petition, in the same manner as provided 
in the case of a debtor petitioned against. Section 40 of the 
Bankrupt Act provides that upon the filing of the petition in 
bankruptcy the court shall direct the entry of an order requiring 
the debtor to appear and show cause why the prayer of the peti- 
tion should not be granted. " A copy of the petition and of such 
order to show cause shall be served on such debtor by delivering 
the same to him personally or leaving the same at his last or usual 
place of abode ; or if such debtor cannot be found, or his place 
of residence ascertained, service shall be made by publication in 
such manner as the judges may direct :" Bump's Bankruptcy 449. 
The act is entirely silent as to the place of service, the mode only is 
designated. Under section 11 of the Bankrupt Act, any member 
of a firm may file his petition to have the firm declared bankrupt 
in any district where the partnership business has been carried on 
for the longest period of the six months immediately preceding 
the filing of the petition. In such case, if the other members 
of the firm reside out of the district where the business is carried 
on and the petition is filed, efficiency can be given to this pro- 
vision only by service out of the district. We do not, however, 
understand appellants to deny the power to obtain service out of 
the district. They contend that such service can be made only 
by publication. But the act authorizes service by publication 
only when the party to be served cannot be found, or his place of 
residence ascertained. The fact that Isett was found and per- 
sonally served, shows that he does not come within the exception 
authorizing service by publication. Hence if any service outside 
of the district in which the petition is filed is proper, personal 
service must be. 

2. The second position is, in our opinion, equally untenable. 
The act nowhere provides by whom this service shall be made. 
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Section 11 of the act provides that the judge or register shall 
issue a warrant directed to the marshal ; and section 40 provides 
that the court -may issue a warrant to the marshal of the district 
commanding him to arrest the said bankrupt. The fact that the 
act makes special provision for the service of certain processes 
by the marshal and remains entirely silent as to the person by 
whom the order to show cause shall be served, is a strong argu- 
ment against the position that such order can be served by the 
marshal only. Expressio unius est ezclusio alterius. 

In the case of McMillan v. Scott and Allen, 2 Bank. Reg. 28, 
the question was raised whether a subpoena could be served by 
the party. In determining the question, McCandlesS, District 
Judge, holds this language: "It is true that the marshal is the 
executive officer of the court, and may be directed by the court 
to serve it, but the mandate of the writ is not to him but to the 
witness who is commanded to appear and testify. As there is no 
legislation of Congress directing the service of a subpoena by the 
marshal, we do not feel disposed to depart from the practice of 
the state courts which has always permitted the party to serve the 
precept and allowed him costs for the same. The 1st section of 
the Act of 24th of September 1799, requires the marshal " to 
execute throughout the district all lawful precepts directed to him, 
and issued under the authority of the United States. But the 
subpoena is not directed to him, but to the witness, and the mar- 
shal might legitimately refuse to serve it unless commanded so to 
do by an order of the court." The order to show cause in like 
manner is not directed to the marshal but to the debtor, and in 
the absence of legislation upon the subject, we know of no reason 
why another may not serve it. 

III. Some objection is urged in the argument to the sufficiency 
of the averments of the petition in bankruptcy. It is averred 
that the petitioners for the six months next preceding the appli- 
cation have been residents of the judicial district in which the 
petition is filed, and that they and said Isett within said time 
were partners in trade in said district. Whilst it may have been 
more formal if the petition had averred that during the past six 
months they had been engaged for the longest period in business 
in said district, thus negativing the idea that as to the said firm 
the proper jurisdiction was elsewhere, yet as the court to which 
it was directed has treated it as sufficient, and it does not appear 



CLOUGH v. HART. 95 

that the firm did business for a longer period in any other district, 
•we must, for the purposes of this proceeding, regard the petition 
as containing enough to confer upon the court jurisdiction of the 
application. 

We discover no error in the judgment of the District Court 
and it is affirmed. 



Supreme Court of Kansas. 
WILLIAM CLOUGH et al. v. CHARLES A. HART et al. 

Where a written contract between a county and an individual shows upon its 
face that it was made by the county for the professional services of the individual as 
an attorney and counsellor at law, which services are such as the law requires to 
be performed by the county attorney, such contract is primd facie void. 

Where a written contract between a city of the first class and an individual 
shows upon its face that it was made by the city for the professional services of the 
individual, as an attorney and counsellor at law, which services are such as the 
law requires to be performed by the city attorney, such contract is primd facie void. 

Where the petition of the plaintiff sets forth such a contract as a foundation for 
a decree for the specific performance of such contract, but does not set forth any 
facts which would show that such contract is not void, such petition does not state 
facts sufficient to constitute a cause of action. 

This was an action to compel the specific performance of two 
certain contracts, and also for other relief not necessary to men- 
tion. One of said contracts was made between the plaintiffs and 
the city of Leavenworth, and the other contract was made between 
the plaintiffs and the county of Leavenworth. The other facts 
are stated in the opinion of the court, which was delivered by 

Valentine, J. — The plaintiffs made the City of Leavenworth, 
the County of Leavenworth, the Missouri River Railroad Com- 
pany, the Leavenworth, Atchison, and North- Western Railroad 
Company, and the thirty-six individual persons named in the title 
of the case, parties defendants ; and, while the plaintiffs asked 
relief against all the defendants, yet their whole case depended 
upon the specific performance of the contracts. 

The first and principal question, then, for us to consider is, 
whether their contract was valid or not. The defendants raised 
the question of their validity in the court below by demurring to 
the plaintiff's petition. The court below sustained the demurrer, 
and the plaintiffs now bring the question to this court for review. 

The plaintiffs alleged in their petition below that, " on the 16th 



